The transition from price action under executive authority to price action under Congressional authorization was effected with no break in the continuity of the price program. Leon Henderson, who had headed the three pre-statutory price agencies, was appointed Price Administrator under the Act and took office on February ii. In accordance with the express provisions of Section 206 of the Act,' 3 price schedules issued by the Office of Price Administration and Civilian Supply and the Office of Price Administration prior to February ix, were re-examined, revised, and substantially all of them continued in effect, as if issued under the authority of the Act.' 4 In fact, since the basic techniques of control embodied in the Act were those which had been developed in pre-statutory experience, the Office of Price Administration was able to continue its essential administrative operations without substantial change.
But times and values have changed markedly since the form of the statute was finally determined. In the fall of 1941, although death and destruction destined for this country were already being loaded into Axis bomb-racks, the Government was forced to compromise its necessity, and cautiously clothe that compromise in the peace-time habiliments of administrative law. This was necessary to secure price control legislation of any kind. Will that compromise suffice for war?
To this question there is no single unqualified answer. Appropriations are needed to recruit a competent staff and to establish numerous offices in the field.' 5 Hostile forces may seek to limit those appropriations and thus hamstring successful administration. Living quarters and office space must be provided to house the staff. Washington is a crowded place, yet decentralization before policy has been determined is extremely difficult and dangerous. Moreover, the task of price control is after all a limited one; alone it cannot succeed in preventing a disastrous inflation. Other agencies responsible for the supply and flow of goods and for the Government's labor, fiscal and monetary policies must share the responsibility and the burden. The growing volume of excess purchasing power must be reduced. Widespread the Committee, SEN. REsP. No. 931, 77th Cong., ad Sess. (1942) (hereinafter called "Senate Report"), the bill passed the Senate after four days of debate, 88 Cong. Rec., Jan. 7-1o, 1942, at 68-9o, 99-136, 165-194, 217-252 , and was referred to Conference Committee. The Conference Committee adopted essentially the Senate bill. H. R. REP. No. s658 (hereinafter called "Conference Report"). The recommendations of the Conference Committee were adopted by the House on January 26, after a motion to recommit had been defeated by only 210 to x89, 88 Cong. Rec., Jan. 26, 1942, at 710-711, and passed the Senate on Jan.
27 by an overwhelming vote. Id. at 750.
1P Pub. L. No. 42r, 7 7 th Cong., 2d Ses. (1942) . 15 "SEC. 206 . Any price schedule establishing a maximum price or maximum prices, issued by the Administrator of the Office of Price Administration or the Administrator of the Office of Price Administration and Civilian Supply, prior to the date upon which the Administrator provided for by section 2o of this Act takes office, shall, from such date, have the same effect as if issued under section a of this Act until such price schedule is superseded by action taken pursuant to such section 2. Such price schedules shall be consistent with the standards contained in section a and the limitations contained in section 3 of this Act, and shall be subject to protest and review as provided in section 203 and section 204 of this Act. All such price schedules shall be reprinted in the Federal Register within ten days after the date upon which such Administrator takes office."
" As required by §2o6, these price schedules (soi of the 5o5 originally issued) were reprinted in the Federal Register on Feb. 21, 1942. 7 FED. RGo. 1202-r4o6. " Regional offices have been established in Atlanta, Baltimore, Boston, Chicago, Cleveland, Dallas, Denver, Kansas City, Mo., New York, Philadelphia, and San Francisco.
rationing of consumer goods and perhaps incomes must be undertaken. Assuming, however, a willingness on the part of the Congress to back effective price control, and the existence of a sound complementary executive policy, the law, notwithstanding its limitations, is probably strong enough and flexible enough to carry out its mission in the war against inflation. But that war-and perhaps another-will not be won unless we strike boldly and swiftly on all fronts now.
II. CoMoMDT PIUCES
The price control contemplated by the Act is control over the maximum prices of all articles, products, and materials, whether raw materials, foodstuffs, or finished products, and whether at the manufacturer's, wholesaler's, or retailer's level. 16 This authority extends over exports and imports and over sales and purchases by the United States and the states, or any agencies or subdivisions of either." 7 But the Act does not become effective except through regulations or orders issued by the Administrator. No matter how carefully considered or artistically phrased, no single statutory rule would be adequate to meet the myriad contingencies of all-inclusive price control.:' As will appear, the Administrator is left free to make full use of differing formulae and techniques in determining, with respect to each commodity, a maximum price that is generally fair and equitable and which will accomplish the purposes of the legislation.
Section 2(a) of the Act contains the basic grant of authority to control commodity prices.'" The Administrator may act whenever, in his judgment, the price or prices " Exempt from the coverage of the Act are wages and salaries; professional fees; public utility rates; insurance rates; rates charged by persons engaged in operating or publishing newspapers, periodicals, or magazines, or in operating radio broadcasting stations, motion picture or other theater enterprises, or outdoor advertising facilities. Exempt, also, are materials furnished for publication by any press association or feature service, and books. But included are services rendered otherwise than as an employee in connection with the processing, distribution, storage, installation, repair, or negotiation of purchases or sales, of a commodity, or in connection with the operation of any service establishment for the servicing of a commodity. §302(c). Cf. §205(f)(1), establishing certain exemptions from the licensing provisions of the Act.
' "The term 'person' ... includes the United States or any agency thereof, or any other government, or any of its political subdivisions, or any agency of any of the foregoing." §302(h).
" The three thousand pages of Senate and House Hearings constitute perhaps the best treatise extant on the problems of price control. See particularly House Hearings 237-30. "0 Section 2(a) is in part as follows: "Whenever in the judgment of the Price Administrator (provided for in Section 20) the price or prices of a commodity or commodities have risen or threaten to rise to an extent or in a manner inconsistent with the purposes of this Act, he may by regulation or order establish such maximum price or maximum prices as in his judgment will be generally fair and equitable and will effectuate the purposes of this Act. So far as practicable, in establishing any maximum price, the Administrator shall ascertain and give due consideration to the prices prevailing between October x and October 15, 1941 (or if, in the case of any commodity, there are no prevailing prices between such dates, or the prevailing prices between such dates are not generally representative because of abnormal or seasonal market conditions or other cause, then to the prices prevailing during the nearest two-week period in which, in the judgment of the Administrator, the prices for such commodity are generally representative), for the commodity or commodities included under such regulation or order, and shall make adjustments for such relevant factors as he may determine and deem to be of general applicability, including the following: Speculative fluctuations, general increases or decreases in costs of production, distribution, and transportation, and general increases or decreases in profits earned by sellers of the commodity or commodities, during and subsequent to the year ended October x, 1941. Every regulation or order issued under the foregoing provisions of this subsection shall be accompanied by a statement of the considerations involved in the issuance of such regulation or order." of a commodity or commodities have risen or threaten to rise to an extent or in a manner inconsistent with the purposes of the Act. In such a case he may, by regulation or order, establish such maximum price or maximum prices as in his judgment will be generally fair and equitable and will effectuate the purposes of the Act. Discretion is thus lodged in the Administrator either to establish maximum prices for particular commodities or groups of commodities in furtherance of a policy of selective price control or, if it should prove necessary, to establish a ceiling over prices for all or a number of commodities at one time. 20 The basic standards that must be satisfied under the Act in establishing maximum prices are that the prices must be generally fair and equitable 2 1 and must effectuate the purposes of the Act. 22 The outer contours of the term "generally fair and equitable" are not susceptible of precise definition, and its content will vary with the particular commodity. Certain questions are immediately raised: May prices be generally fair and equitable which are nevertheless too low to permit a particular producer or seller to sell the commodity profitably? The answer to the question as so stated clearly must be in the afirmative. 2 3 Maximum price regulations are quasilegislative enactments of general applicability; their fairness must be general and not specific, and the Act expressly so provides. 24 But what is meant by the term "gen-
28
LAW AND CONTEMPORARY PROBLEMS erally?" To what percentage of the sellers of a particular commodity must the regulation be fair and equitable-a majority? the bulk? 95 percent? And does the term "generally" have reference to numbers of sellers or to volume of sales ?25
To raise these questions is but again to state that a single definitive answer is impossible. Certain frames of reference may be formulated against which the consequences of a maximum price can be measured. But a frame of reference is not a mold to which the maximum price must be shaped. Frames of reference and, indeed, the content of the term "generally fair and equitable," will change not only with the commodity but with the economic level at which price control is being exercised. To think and to speak in terms of a price that is generally fair and equitable to producers responsible for the bulk of the production may be entirely appropriate in measuring the effect of maximum prices established at the manufacturing level. Yet the concept may carry no particular meaning when, for example, the consequences of a general price ceiling over all or most prices at the retail level are being appraised in the light of the statutory standards, Certain specific guides to what is generally fair and equitable for individual prices are indicated by Section 2(a). But these are not exclusive, and need. be applied only "so far as practicable." Moreover, there is much room for judgment in the application of even those guides that are specified. This can perhaps best be illustrated by raising certain of the administrative and operating problems inherent in the application of the deceptively simple language of Section 2(a). In their essence, none of these problems is susceptible of decisive solution by the Administrator or the courts. They merely suggest the existence of several courses of action, any of which may be reasonable. Tentative administrative choices will unquestionably be reconsidered in the light and as a result of experience gained in day-to-day operations.
2 0
In issuing a maximum price regulation, the Administrator is required, so far as practicable, to ascertain and give due consideration to the prices prevailing between October i and October (Packers and Stockyards Act of 1921) .
-The Senate Report suggests an answer: The bill requires that "prices be generally fair and equitable as applied to the sellers responsible for the major part of the output of any commodity." Senate Report x5.
26The Administrator and his staff are in continuous touch with the persons affected by the regulations. These contacts are informal, through the medium of telephone calls, letters, and personal meetings, and semi-formal through reports and other information obtained under §202, and voluntarily offered. In addition, invaluable information and suggestions will be acquired from Industry Advisory Committees established in accordance with §2(a).
" A minor interpretative question is presented as to the exact period meant by the words "between October i and October 15, 1941"; that is, whether there is intended a 13-day, 14-day, or 1s-day period, and if a 14-day period, whether October i or October 15 is included. Although the further provision of §2(a) requiring the use of "the nearest two-week THE PRIcE CONTROL ACr: AUTHORITY AND SANCTIONS 29 commodity during the October 1-15 period, or if the prevailing prices during that period were not generally representative, the Administrator is required to ascertain and give due consideration to the prices prevailing during the two-week period nearest October [1] [2] [3] [4] [5] [6] [7] [8] [9] [10] [11] [12] [13] [14] [15] 1941 , in which, in his judgment, the prices for the commodity were generally representative. This latter provision is of principal importance in those cases in which prices prevailing during October 1-15 were seasonal, or reflected speculative activities or abnormal market conditions, induced, for example, by a sudden flurry of Army-Navy buying. 28 Clearly, however, the Administrator is not required to adopt the price which prevailed for the commodity during the base period as the maximum price. 29 Nor is a maximum price immune from attack simply because it is the price which prevailed during that period. So far as practicable, the Administrator is to adjust such prices for such factors as he determines to be of general applicability. Certain of these factors are indicated: speculative fluctuations, general increases or decreases in costs of production, distribution, and transportation, and general increases or decreases in profits earned by sellers of the commodity, during and subsequent to the year ended October 1, 1941. The effect of the price on production or supply is also important in almost every case. Many of the most difficult questions under the Act arise out of the need to make these adjustments.
In determining what adjustments to make to the October 1-15 prices, the Administrator is required to consider general increases or decreases in costs and profits of sellers during and subsequent to the year ended October i, 1941. Whether such costs and profits have generally increased or decreased can be determined only by comparing them with costs and profits of sellers during some other period. Wisely enough, the Act does not require any particular period to be taken as the basis for comparison. In many cases profits earned during the 1936-39 period will be the best basis for comparison with profits earned during and subsequent to the year ended October i, 1941. This is true partly because that period did not reflect defense expenditures, partly because it comprised both good and bad years under peace-time conditions, and partly because the period has been utilized for purposes of the excess profits tax. 30 Business enterprises subject to maximum price regulations accordingly have already compiled much of the necessary statistical information about operations during that period.
It has also been suggested that the first quarter of the year beginning October I, 194 o , be taken as the base period, on the ground that only by a comparison with period" in certain cases, without more, at least suggests a 14-day interval, it seems most likely that a 15-day or half-month period was intended.
"The provision was also probably intended initially to protect such commodities as burley tobacco and shad, which are not marketed on October z, and for which no prices would accordingly prevail. 87 Cong. Rec., Nov. 28, 1941, at 9470. After being reported by the Senate Banking and Currency Committee, §3(a) was amended with that in mind. 88 Cong. Rec., Jan. io, r942, at 233-34. Section 2(i), relating to fishery commodities, was added in conference. Conference Report 23.
"The legislative history indicates that in many cases the October 1-15 period will serve merely as a point of departure. House Report 5; Senate Report 14-15.
profits earned at the beginning of the year can it be determined whether profits have generally increased or decreased during the year. Similarly, in accordance with this suggestion, whether profits earned subsequent to the year ended October r, 1941, generally increased or decreased would be determined by comparing such profits with profits earned during the first quarter of the year beginning October 1, 1940. Still another suggestion is that the year beginning October i, x939, and ending October i, i94o, be taken as the base period; this on the ground that only by comparison with profits earned during the year just preceding the year ended October 1, 1941, can it be determined whether profits earned during that year, taken as a whole, generally increased or decreased. However, it is questionable whether either of these suggested periods is of sufficient duration to be fairly representative.
It is necessary here to do no more than emphasize that the choice of a comparative period is not a matter of statutory interpretation; it is one of fair administration. Reasons that would impel the choice of the 1936-39 period for a particular commodity might well give way in the light of considerations applicable to another commodity. The controlling test must be the reasonableness of the judgment exercised in the light of all the circumstances. No particular maximum price is the only one that is generally fair and equitable and will effectuate the purposes of the Act. There will be a range of maximum prices which satisfy these standards. The statutory requirements are met so long as the Administrator has acted in accordance with law and has not acted arbitrarily or capriciously in the light of the circumstances prevailing at the time of action. Thus, although the prices prevailing during the October 1-15 period could be adjusted downward in many cases (because such prices may allow profits greatly exceeding those earned during any selected comparative period), it may prove undesirable to do so. In the interest of stabilization, the Administrator generally has attempted to fix maximum prices at the levels which prevailed during October 1-15, 1941. Severe dislocations might otherwise be caused. But once prices are established at these levels, they may well be maintained in the face of cost increases unless it can be shown that profits no longer compare favorably with profits earned during the period chosen for comparative purposes.
There is still another problem inherent in the use of the seller's profits as one measure of the general fairness and equitableness of a maximum price regulation. What is meant by "profits?"-' Is the Administrator limited in his consideration of profits to those earned upon the particular commodity under regulation, or may he consider the profits of the seller from its over-all operation? The question is particularly acute in industries a part of whose facilities are being converted to wartime production. As conversion accelerates, the per-unit cost of the commodities produced by the seller for civilian consumption will necessarily increase, although the over-all profitability of the seller may likewise increase. Joint-cost products are found in many important industries.
32 Allocation of costs among such products is largely a matter of arbitrary accounting convention, the validity of which is not demonstrable 33 The same, to a lesser degree, is probably true of the allocation of indirect expenses to a particular commodity, by a company making many commodities. " "This statement will afford those subject to a maximum price regulation an adequate opportunity to know the basis for its adoption and, therefore, intelligently to formulate, in the form of protests as provided in section 203(a) of the bill, any objections which they may have to such regulation." Senate Report X5. The problems involved in protests, appeals and judicial review are dealt with separately elsewhere in this issue. See Nathanson, The Emergency Price Control Act of 1942: Administrative Procedure and Judicial Review, infra at 6o.
"' "Such regulations may be issued without regard to the standards set forth in the bill for the issuance of permanent regulations and without an accompanying statement of considerations." Senate Report 15.
representative sellers. The trade, therefore, frequently learns of the proposal while it is still in the discussion stage-and on the basis of trade rumor raise prices unjustifiably. Under such circumstances, it may be expected that OPA will issue permanent regulations reducing the lawful maximum below the speculative price, and will establish maximum prices in accordance with the other standards of the Act. One of the first operating questions presented to the Office under this section was whether a temporary regulation may establish as a maximum price the price prevailing on any one of the five days prior to the issuance of the regulation. Although the legislative history is silent on this precise point,, such a result would seem to be fully consistent with the language of the provision and the underlying practical considerationsy 7 Something has already been said about the need for differing administrative techniques, and for flexibility in the issuance of maximum price regulations affecting different commodities. Considerations that would be controlling when establishing maximum prices for copper at the manufacturing level may be of no moment when establishing maximum prices for automobiles at the retail level. There is a like necessity for flexibility in the treatment of persons subject to a single price regulation. This flexibility is afforded by Section 2(c), which provides that any regulation or order may be established in such form and manner, may contain such classifications and differentials, and may provide for such adjustments and reasonable exceptions as in the judgment of the Administrator are necessary or proper in order to effectuate the purposes of the Act. This section should be read in conjunction with Section 302(i), which permits still further flexibility by providing that maximum prices may be formulated, as the case may be, in terms of prices, margins, commissions, fees, and other charges and allowances. Section 2(c) thus contemplates, for example, that the regulation establishing a maximum price may provide for premiums or discounts from an established maximum price, depending on the quantity of the commodity purchased or sold, or on other conditions of sale, such as credit terms. Similarly, differentials may be established for different kinds, grades, or quantities of commodities. Maximum prices may be fixed in terms of delivered prices or of f.o.b. prices, or of a basing point system. 38 Section 2(a) requires that maximum price regulations or orders of indefinite duration must be of general applicability and effect. Accordingly, provision for exceptions will be formulated in general terms in a Section 2(a) regulation. Application of the general class exception to particular persons will be sought by a petition for exception or adjustment requesting that such persons be excepted in accordance with the terms "' Initially, the prices were to be those prevailing "on the date of issuance." 88 Cong. Rec., Jan. 1o, ;t942, at 249. The change was to permit the collection of the necessary information. The prices may be those prevailing either generally or in the individual establishment. Senate Report 15.
"' "Sec. 2(c) of the bill provides for flexibility in the establishment of maximum price and rent, and other, regulations under the bill. It authorizes classifications, differentiations, adjustments, and reasonable exceptions which in the judgment of the Administration are necessary or proper to effectuate the purposes of the bill. For example, classifications and differentiations may be made in terms of quantity, quality, or character of the use contemplated by the purchaser, or in terms of delivered prices on the one hand and f.o.b. prices on the other, or other conditions of sale." Senate Report 17.
of the general rule. 3 9 If no such general class is established in the maximum price regulation at the time of its issuance, petitions for amendment may be filed seeking to have such a general exception established. 4° If a petition for amendment is granted, an order will presumably be issued under Section 2(c), placing the petitioner within the general class. Thus, there is opportunity for the Administrator to make special provision for cases of hardship and for high-cost producers whose continued production is necessary to the war effort. The exception for high-cost producers may permit the sale at a higher than established maximum price to the Administrator or some other Government agency, or on the open market.
It is, of course, impossible to anticipate the many situations which will require special treatment under Section 2(c). It provides a ready technique, however, for the adaptation of general rules to an almost infinite number of possible variations.
III. QUALITY DETERIoRATION, SPECULATIVE AND MANIPULATIVE

PRACTICES, AND HOARDING
Substantial price rises may occur in reality although maximum price regulations are issued under Section 2(a) and, as a result, the selling price apparently remains constant. True stability in prices requires that the relationship between the amount paid and the value received be maintained. Success in controlling what the purchaser pays without holding relatively constant the quality he receives is of limited value as an anti-inflationary device.
But there is no blinking the fact that some degradation of quality is almost bound to result. Nor is there very much that can be done about it, so long as the deterioration does not go so far as to limit or destroy utility. Because consumers tend to resist such concealed price rises, because some manufacturers take a pride in their product and are willing to absorb cost increases rather than impair quality, and because in the fields where deterioration is most likely to occur, operations are both profitable and competitive, the problem has so far given OPA relatively little concern. Nevertheless, power to combat this quality deterioration is essential to any price control program. It is provided by Sections 2(g)41 and 2(d) .42 These sections make express the authority otherwise necessarily implied in Section 2(a) to regulate the manipulation of form or quality. 48 " Rules 38-41, OPA Procedural Regulation No. 1, 7 FED. REG. 971 (1942) . 40 Rules 35-37, loc. cit., supra note 39. , 1 "Regulations, orders and requirements under this Act may contain such provisions as the Administrator deems necessary to prevent the circumvention or evasion thereof." §2(g).
General procedural regulations are issued under §2oi (d): "The Administrator may, from time to time, issue such regulations and orders as he may deem necessary or proper in order to carry out the purposes and provisions of this Act."
" "Vhenever in the judgment of the Administrator such action is necessary or proper in order to effectuate the purposes of this Act, he may, by regulation or order, regulate or prohibit speculative or manipulative practices (including practices relating to changes in form or quality) or hoarding, in connection with any commodity, and speculative or manipulative practices or renting or leasing practices (including practices relating to recovery of the possession) in connection with any defense-area housing accommodations, which in his judgment are equivalent to or are likely to result in price or rent increases, as the case may be, inconsistent with the purposes of this Act." §2(d).
"Senate Report x7: "In order to achieve effective price control it may often be necessary to regulate
In establishing specifications for any commodity covered by a maximum price regulation, perfection is impossible except perhaps in the case of some basic raw materials having only a few grades. The more complicated the commodity, the more detailed the specification must be. Specification in the generic terms of everyday life, such as a "shirt" or an "ice box" is insufficient. Whether any ordinary or even extraordinary price controller can anticipate or provide detailed specifications for all possible constructions of the commodities in common use is doubtful. However, requiring that anything less than the highest grade must be sold at the price for the next grade established in the price regulation, tends to eliminate production of intermediate grades. Minute distinctions in definition can thus be avoided. The wider the gap between the top grade and the next grade adopted by the price regulation, the easier for the purchaser to appraise the commodity offered for sale in the light of the price and quality requirements, and the more effective the price control.
Discouraging the production of numerous kinds 'and grades not only conserves supply but is effective to prevent evasion of price control. For multiplication of types and kinds of commodities confuses the buyer so that he is unable to differentiate between the quality of the different products. This tends to render price control ineffective. 44 An incidental effect of standardization and simplification will be substantial savings to the seller-savings which are likely to play an important part in the maintenance of reasonable prices to the consumer. The vital role of standardization and simplification in the price control program has not yet been generally recognized.
There are other practices which can be utilized to evade price regulation while complying with the price and quality regulations. For example, requiring combination purchases, unnecessary multiplication of middlemen, and unreasonable trade allowances all result in the consumer spending more to obtain the desired article. Special regulations under Section 2(d) and provisions in price regulations under Section 2(g) will be effective to regulate or prohibit such practices."
While not producing any specific additional return for the sale of a commodity under price regulation, certain speculative and hoarding practices produce an unnecessary and unhealthy strain on the limited supply of goods available for civilian consumption, and hence threaten price increases in commodities not under control and put artificial burdens on the enforcement of existing maximum price regulations. Section 2(d) permits OPA to regulate or restrict such activities as forward buying (indicated, for example, by comparison of purchases to current deliveries) based on expected price rises, which tends to exaggerate the demand side of the supply-demand equation, or hoarding (indicated, for example, by excessive inventories, or the relation or prohibit practices which are equivalent to concealed price or rent increases. . . . Examples of such practices in connection with a commodity include manipulation of the form or quality so that the same price is charged for an inferior or less desirable product (which amounts to a price increase). . .... " The maximum prices fixed for each grade must, of course, present equal attraction for the manufacturer, or production of less profitable grades ceases. To protect the consumer, the standards set must also insure a useful product.
" The Senate Report refers expressly to these three practices at p. 17.
between the rate of acceptance of new orders and current deliveries) which artificially diminishes the supply available to meet present demands. Control of these unnecessary shortage situations is essential. It can be accomplished by preventing unjustifiable accumulations of commodities. Section 4 (d) 4 6 only prohibits OPA from requiring sales of stocks already on hand.
The statute is careful to see that these broad powers over industry practices shall be used only for price control purposes. Section 2(h) 47 protects industry against requirements as to changes in established business practices, cost practices, or means or aids to distribution "except to prevent circumvention or evasion" of OPA action "under this Act. ' " 4 8
IV. AGRICULTURAL COMMODITIES
No provision of the Emergency Price Control Act of 1942 provoked more bitter controversy than Section 3 relating to agricultural commodities. This was inevitable.
With approximately 50 million people living on farms and 130 million people in the United States dependent on agricultural commodities for their food, clothing, and thousands of indispensable derivative commodities and by-products, the stakes to the farmer, to the consumer, and, above all, to the war effort and the nation, were incalculable. The fact that the farmers are well organized ensured a thorough hearing for the farm viewpoint in the legislature and throughout the country. Fairly to resolve the conflicting interests without sacrifice to the overwhelming public interest " "Nothing in this Act shall be construed to require any person to sell any commodity or to offer any accommodations for rent." §4(d).
" "The powers granted in this section shall not be used or made to operate to compel changes in the business practices, cost practices or methods, or means or aids to distribution, established in any industry, except to prevent circumvention or evasion of any regulation, order, price schedule, or requirement under this Act." §2(h).
"lThis provision was inserted by the House Committee, H. R. 5990, 77 th Cong., Ist Sess. (194), §2(g), eliminated by the Senate Committee as unnecessary, H. R. 5990, 77th Cong., 2d Sess. (Jan. 2, 1942), and restored on the floor of the Senate, H. R. 5990, 7 7th Cong., 2d Sess. (Jan. 12, 1942), §2(h). Originally aimed at protecting advertising, House Report 7, the present broader language (the Senate Committee rejected a substitute section limited to advertising--see statement by Senator Taft, 88 Cong. Rec., Jan. 8, 1942, at IO5) does not interfere with OPA regulations necessary to prevent evasion of the price control program. Senator Vandenberg pointed out the narrow effect of subsection (h) in the Senate debate on the bill: "The exemption of which I speak does not apply if the Administrator finds that these practices are being used to circumvent or evade any ceiling established in the bill. In other words, there is an effort to draw a distinct line between a traditional, standard, appropriate, habitual business practice and one which might be invoked for the purpose of trying to evade this new control." Id. at io8.
Senator Taft added: "Let me add, also, that I do not think the provision would prevent the Administrator from ruling out a practice adopted by a particular firm even if it had indulged in it before. It says: 'Practices ... established in any industry.' "I should think the provision probably applied only to an industry-wide practice which the Administrator could not change."
Hoarding, speculative forward buying, and manipulations of form and quality are certainly not established in any industry.
Section 2(e) restricts the Administrator from prohibiting trading under the Commodity Exchange Act in agricultural commodities for future delivery. Senator Butler pointed out on the floor of the Senate that this provision: ". . . does not interfere with any ceilings the Price Administrator may set, nor does it take away the power of the Price Administrator to set ceilings or to make such other regulations of market practices as he finds necessary. In other words, all futures trading, supervised by the Commodity Exchange Administration, must of necessity be subject to the maximum prices published by the Administrator." 88 Cong. Rec., Jan. 1o, 1942, at 245-and necessity, called for Congressional statesmanship of the highest order. The extent to which the Congress met or failed its responsibilities has yet to be determined. 4 0 Section 3 of the Act carves from the basic grant of power to the Administrator, a special limitation for agricultural commodities. 50 Section 3(a) prohibits the Administrator from establishing or maintaining maximum prices for agricultural commodities below the highest of four possible prices, as determined and published by the Secretary of Agriculture: (i) iioo of the parity price, or comparable price, for such " Properly to evaluate the issues requires an understanding of the economic, social, and political ramifications of one of the most difficult domestic economic problems of our times. For more than 20 years, it is alleged, there has been a relative disadvantage to farmers between the prices paid by them for commodities bought and the prices received by them for commodities sold. Even prior to 1929, farm income had failed to keep pace with the increase in national income. During the peak of "boom" prosperity, farm products could be exchanged for only 9o% as much of other products, on the average, as they could have been exchanged for in the period before the war. By February 1933, the exchange value of farm products for industrial goods had fallen to 5o% of the pre-war average. The exchange value of such products for services such as labor, taxes, and credit was even less. Returns per acre for 1932-33 were about 6o% less than in the pre-war years, while average mortgage debt per acre was nearly three times, and taxes twice, as high. EzEKIEL AND BEAN, ECONoMIc BAsEs FOR Tmz AascuLTuRa. AsjusTiewr AcT (1933). Through a far-reaching, comprehensive program of agricultural legislation, the Congress has sought to restore the relative purchasing power of the farmer. See, e.g., Agricultural Adjustment Act of "(b) For the purposes of this Act, parity prices shall be determined and published by the Secretary of Agriculture as authorized by law. In the case of any agricultural commodity other than the basic crops corn, wheat, cotton, rice, tobacco, and peanuts, the Secretary shall determine and publish a comparable price whenever he finds, after investigation and public hearing, that the production and consumption of such commodity has so changed in extent or character since the base period as to result in a price out of line with parity prices for basic commodities.
"(c) No maximum price shall be established or maintained for any commodity processed or manufactured in whole or substantial part from any agricultural commodity below a price which will reflect to producers of such agricultural commodity a price for such agricultural commodity equal to the highest price therefor specified in subsection (a).
"(d) Nothing contained in this Act shall be construed to modify, repeal, supersede, or affect the provisions of the Agricultural Marketing Agreement Act of 1937, as amended, or to invalidate any marketing agreement, license, or order, or any provision thereof or amendment thereto, heretofore or hereafter made or issued under the provisions of such Act.
"(e) Notwithstanding any other lrovision of this or any other law, no action shall be taken under this Act by the Administrator or any other person with respect to any agricultural commodity without the prior approval of the Secretary of Agriculture; except that the Administrator may take such action as may be necessary under section 202 and section 2o5(a) and (b) to enforce compliance with any reguladon, order, price schedule or other requirement with respect to an agricultural commodity which has been previously approved by the Secretary of Agriculture.
"(f) No provision of this Act or of any existing law shall be construed to authorize any action contrary to the provisions and purposes of this section." commodity, adjusted by the Secretary of Agriculture for grade, location, and seasonal differentials; (2) the market price prevailing for such commodity on October i, 1941; (3) the market price prevailing for such commodity on December 15, 1941; or (4) the average price for such commodity during the period July I, i99 to June 30, 1929. Of the four statutory minima, only two (the iio% of parity provision and the [1919] [1920] [1921] [1922] [1923] [1924] [1925] [1926] [1927] [1928] [1929] average) require special comment. 5 1 Of the four, parity (and comparable prices where applicable) is the only variable; the others are fixed prices. Generally speaking, the parity concept seeks to return to the farmer an income on the sale of his commodities sufficient to enable him to buy the same amount of non-farm products as he was able to buy in some base period, which in most cases is the 1909-14 period.
5 2 With Government expenditures approaching 6 billion dollars a month, it may be anticipated that parity prices will gradually increase until they become the controlling standard.
Farm representatives selected iio% of parity, as distinguished from parity itself, as most likely to return to the producer a season's average of parity prices. This provision was a part of the bill from its inception and is justified by farm representatives on the ground that it provides the producers with an adequate opportunity to realize the parity goal. Agricultural prices fluctuate widely within a season, from season to season, and from year to year. It is argued that unless agricultural prices are occasionally permitted to rise above parity, the season's average would invariably be below parity. " Of course, iiOo of parity permits a substantial increase in the prevailing prices for most agricultural commodities. For example, the price of wheat on March 15 was S05 per bushel; 1o%, of parity on that date was $144. The market price of corn on March 15 was 78.4 cents per bushel; iio% of parity was $1.04 per bushel.
" The bill as reported by the House Committee contained the Oct. x, 1941 minimum. Cottonseed oil reached a peak level on that date. This was retained without change.
The Dec. X5, 1941, alternative was a part of the O'Mahoney Amendment, 88 Cong. Rec., Jan. 9, 1942, at 194, and was retained by the conferees after the Senate conferees receded with respect to the O'Mahoney Amendment. Its purpose was allegedly the protection of such crops as burley tobacco, for which no market existed on Oct. 1, 1941. It incidentally provides the highest prices for beef, veal, and wool. Id., Jan. 27, 1942, at 720. " 5 Parity price is defined in the Agricultural Adjustment Act of 1938, 52 STAT. 202, 7 U. S. C. A. §130I(a)(i), as follows: "(x) 'Parity,' as applied to prices for any agricultural commodity, shall be that price for the commodity which will give to the commodity a purchasing power with respect to articles that farmers buy equivalent to the purchasing power of such commodity in the base period; and, in the case of all commodities for which the base period is the period August 19o9 to July 1914, which will also reflect current interest payments per acre on farm indebtedness secured by real estate, tax payments per acre on farm real estate, and freight rates, as contrasted with such interest payments, tax payments, and freight rates during the base period. The base period in the case of all agricultural commodities except tobacco shall be the period August i9o9 to July 1914, and, in the case of tobacco, shall be the period August Cotton was i8.o6 cents per pound on March 15; xioo of parity was 20.19 cents.5 As this country is called upon to satisfy an ever-increasing demand by the United Nations for foodstuffs and other agricultural products, price advances are not likely to be prevented by any excesses of supply on hand or in prospect. Because of this fact, ixio/ of parity is likely to become a formidable spiraling force, exerting upward pressure on the general level of prices. The 1919-929 average first made its appearance in the bill as reported by the House Banking and Currency Committee." It received immediate and widespread criticism and the Senate Banking and Currency Committee, refusing to report it, characterized it as "unreasonable and inflationary." 5 6 To cotton it means a limitation of 2147 cents per pound. In some instances it permits returns to producers of as much as 130o of parity. Nevertheless, it has become a part of the Act. r Section 3(c) prohibits the Administrator from establishing or maintaining maximum prices for commodities processed or manufactured in whole or substantial part from any agricultural commodity below a price that will return to the producers of such agricultural c6mmodities an amount equal to the highest price set forth in Section 3(a). The provision of course is not designed to prevent price action with respect to any particular derivative commodity. It is only intended to prevent the avoidance of the provisions of Section 3(a)." Moreover, it is the producer with whom the Congress is concerned, not the processor or manufacturer. Otherwise put, subject to the standards of Section 2(a), the Administrator may establish maximum prices with respect to those derivative commodities which for one reason or another are vital to the war effort, and withhold action from less vital commodities derived from the same agricultural commodity-so long as the particular action taken does not force the total return to producers of the agricultural commodity below the limitations of Section 3(a).
In appraising the breadth of the limitation imposed by Section 3 upon the Administrator's powers, 5 9 the first inquiry must necessarily be directed to the scope of 5 4 Midmonth Local Market Price Report, Feb. 27, 1942. For the increase in both prices and parity since the passage of the bill, compare figures in text with those presented to the Senate. 88 Cong. Rec., Jan. 27, 1942, at 720. All of the price figures are given exclusive of Government parity, soil conservation, and other payments. In determining to what extent prices might rise before the Administrator can take action, such Government payments as are applicable should be subtracted from the figure representing iio% of parity. S Senate Report xg: "Section 3(c) and section 3 (d) insure that the powers granted to the Administrator by the bill or other powers granted under existing law, will not be so exercised as to vitiate the policy expressed in this section."
" As a part of the Conference Report rendered by Senator Brown, he said: "Some question has been raised regarding the applicability of the limitations of section 3(a) to imported commodities. Of course, these limitations have to do only with domestic commodities, so that items such as coffee, cocoa, etc., are not subject to these limitations." 88 Cong. Rec., Jan. 27, 1942, at 724.
the term "agricultural commodities." Nowhere in the Act is it defined. 0 Both intrinsic and extrinsic aids to construction establish that processed or manufactured commodities are not included within the term. If they were they would fall within the protection of Section 3(a), and Section 3(c) would be superfluous. As introduced in the House, the bill contained no references to processed commodities. 61 Section 3(c) of H. R. 599 o , as reported by the House Banking and Currency Committee, dealt with processed commodities, as did all subsequent versions of the bill. There is nothing uncertain about the purpose of the addition. It was felt that the term "agri. cultural commodities" did not encompass processed or manufactured commodities, and that maximum prices might be established for processed or manufactured commodities which would permit the Administrator to do by indirection what Section 3(a) prevented him from doing directly. 62 The legislative history of Section 3(e), the so-called Bankhead Amendment, makes certain that processed or manufactured commodities are not included within the term "agricultural commodities." As introduced by Senator Bankhead, the amendment initially read as follows:68
Notwithstanding any other provision of law, no action shall be taken by the Administrator or any other person with respect to any agricultural commodity or commodity processed or manufactured in whole or substantial part from any agricultural commodity without the prior approval of the Secretary of Agriculture. (Italics supplied) On January 9, Senator Bankhead modified the amendment by striking the italicized words. As so modified, after two days of stormy debate, the amendment was agreed to." 4 Senator Brown, Floor Manager for the bill, stated that the modification of the Bankhead Amendment was intended greatly to reduce the number of products " 0 The term "commodity" is defined in §302(c). If this definition is equally applicable to the term "agricultural commodity," it would appear that §3 is applicable to articles, products, materials, and services. For the reasons given in the text, it seems clear that the broad definition of "commodity" contained in §302(c) does not apply to the term "agricultural commodity," used in §3.
6"H. R. 5479, 77th Cong., ist Sess. (1943) . "At P. 2073 of the House Hearings, the following exchange took place between Chairman Steagall and Secretary Wickard: "The Chairman: Would this be true-and I am not speaking of cotton alone, but of other commodities -that it would not be necessary to fix a ceiling at parity to beat down the price of the commodity below parity, or could that be done by discriminatory ceilings placed upon the processed goods? "Secretary Wickard: I think, of course, that you could nullify it in that way. "The Chairman: So that, if we want to make sure that the parity provision in this bill is carried out, we will have to put some provision in the bill that will insure it?" And see the statement of Edward O'Neal, President of the American Farm Bureau Federation, House Hearings 1394. a88 Cong. Rec., Jan. 5, 1942, at 5; Id., Jan. 9, 1942, at 165, 177.
Id. at 193-194. The Bankhead Amendment is undoubtedly open to criticism as contrary to fundamental principles of good administration. Giving to the heads of two executive departments concurrent jurisdiction over the same subject matter would seem to lead only to a division of responsibility and to placing the burden of determining disputes upon an already overworked Chief Executive. The President advised the Senate of his disapproval. Id., Jan. 8, 1942, at 115. Moreover, it has been forcefully argued that the Department of Agriculture is essentially a representative of the producers rather than of the consumers, and that an undesirable conflict of interest might result. As a practical matter, however, the Bankhead Amendment is perhaps no more than declaratory of the close cooperation that would inevitably have become established practice.
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LAW AND CONTEMPORARY PROBLEMS which could be affected by the amendment."; And Senator Bankhead, himself, stated that after the modification the term "agricultural commodities" was coextensive with the term as used in Section 3(a). 66 In the light of the Act and its legislative history, therefore, the most reasonable construction of the term "agricultural commodity," is that it is restricted to raw agricultural commodities as distinguished from processed or manufactured cornmodities.
67
Neither Section 3(a) nor Section 3(c) indicates whether the statutory standards are inclusive or exclusive of Government payments to the producer. 8 During the hearings, questions were frequently asked bearing upon the effect of price ceilings already established upon parity prices. 69 Witnesses representing the Department of Agriculture, as well as farm organizations, testified upon the same subject. 70 In all such discussions it was customary to include Government payments in calculating the effect of existing ceilings theretofore imposed by the Administrator, and in determining the procedure to be followed by the Administrator after the bill under consideration had become law.7' On August 13, i94i, for example, the Administrator issued Price Schedule No. i6, establishing a ceiling of 3.50 cents per pound on raw'sugar, duty paid New York. 72 After questioning by Mr. Crawford of Michigan, as to whether such a ceiling would yield parity for the sugar beet growers, Mr. Henderson inserted a computation in the record showing that the then parity price per ton of sugar beets was $7.15. He pointed out that under the ceiling price, $5.30 per ton of sugar beets would be paid TiH PRICE CONTROL ACT: AUTHORITY AND SANCTIONS to producers by processors. Adding the Government payment of $1.90 per average ton of sugar beets to the sum of $5.30 per ton received by the producer, would result in a total return to the producer of $7.2o per ton. This, Mr. Henderson stated, hit parity "almost on the nose." 73 The result, moreover, is obviously consistent with the recognition of farm leaders that "parity income is more important than parity unit prices." 74 Another important interpretative problem is involved in the sale by the Commodity Credit Corporation of large stocks of certain agricultural commodities acquired as part of the agricultural program. 75 In the normal course of events the Commodity Credit Corporation would release its stores of agricultural commodities as scarcity conditions, with accompanying inflationary prices, became imminent. Parity return to the producer would ordinarily be the Corporation's standard. This was Secretary Wickard's expressed position, at least as early as August 1941.76 Subsequent to the passage of the Act, the Secretary gave recognition to this principle and stated that the stocks of the Commodity Credit Corporation would be sold when appropriate to prevent prices of agricultural commodities from rising above parity. It was his view that if the price of feedstuffs were allowed to rise substantially, the production of meats would diminish, and the retail price of meats produced would rise to such levels as to give further impetus to an already sharply rising cost of living. The question immediately presented was whether such sales would be inconsistent with Section 3 of the Emergency Price Control Act. 77 Objective study of the Act and its legislative history leads to the conclusion that nothing in it is inconsistent with the sale of commodities by the Commodity Credit Corporation at prices below those set forth in Section 3(a). Those who hold a contrary opinion must place their principal reliance on Section 3 (f). This section is as follows:78 (f) No provision of this Act or of any existing law shall be construed to authorize any action contrary to the provisions and purposes of this section.
7-House Hearings 5o9.
€' Statement of Senator Bankhead, Senate Hearings 555. ', Commodity Credit Corporation was established in 1933 under Executive Order No. 634o and was subsequently incorporated under the laws of the State of Delaware. As of Dec. 3r, 1941, it owned substantial amounts of barley, corn, cotton, rubber, rye, tobacco, wheat, dairy products, and certain miscellaneous commodities.
"' "Secretary Wickard: Now, let me say that Commodity Credit should handle the stocks it has acquired in a way that will not beat down farm prices and income. I feel that Commodity Credit should never release its stocks for any commodity in a way that would endanger the parity objective for that commodity. But to tie up stocks in an effort to create an artificial scarcity and unreasonable prices is not in the interests of the farmer, the consumer, or the general welfare.... "The proposed freezing of stocks violates the principle of the ever normal granary. The theory behind the granary is that commodities will be stored up in times of surplus and released when they are needed." House Hearings 480.
7 At least some senators stated that they believed such action was contrary to §3. 88 Cong. Rec., Feb.
2, 1942, at 939.
"This section is identical with §3(d) of H. R. 599o as reported by the House Committee. It remained unchanged thereafter.
LAW AND CONTEMPORARY POBLMS
To begin with, this section should be contrasted with Section 2(f) which is directed particularly at commodities purchased and sold under the authority of Section 2(e) of the Act. Section 2(f), inter alia, is as follows: 2(f) ... and no agricultural commodity shall be sold within the United States pursuant to the provisions of this section by any governmental agency at a price below the price limitations imposed by section 3(a) of this Act with respect to such commodity. (Italics supplied) Clearly the Congress well knew how to restrict the sale of commodities when it saw fit to do so. Moreover, Section 2(e) expressed the plain intent to leave the Agricultural Adjustment Act of 1938, as amended, untouched and unaffected. 79 The House Conference Committee Report interprets Section 3 (f) to contain, with respect to the sales of agricultural commodities by other governmental agencies under other provisions of law, the same limitation as Section 2(e).80 Nothing in the legislative history of Section 3 (f), and no intrinsic evidence in the Act, lends support to such a construction. Indeed, all of the evidence is to the contrary.
The ambiguity created by this interpretation of Section 3 (f) was effectively put to rest by two subsequent pieces of legislative history. In delivering the Conference Report to the Senate, Senator Brown discussed the question specifically:s1
... On the subject to which the Senator from Vermont (Mr. Austin) addressed himself, the issue was presented to the conferees. The question was this: Shall we prohibit existing agencies of the Government, such as the Commodity Credit Corporation, from selling agricultural commodities at prices below the price maximums fixed in Section 3 of the bill? We decided to decline to do so. We declined to permit the restriction on existing agencies. That was the amendment in which the Senator from Illinois (Mr. Lucas) was interested, and which he considered submitting to the Senate. It was pointed out that the President had vetoed a bill containing that provision, and that the Secretary of Agriculture was very much opposed to it. Therefore, so far as the general powers in the bill are concerned, we do not in any way restrict the Commodity Credit Corporation or any similar Government agency. The language on page 21 of the House Conference report might be misconstrued if I did not make this statement. Section 3 does not in any way affect prices of commodities now in existence and owned by these agencies. '
After referring to the comment in the House Conference Report, 2 the report of Senator Brown continued as follows :" " Section 2(e) is in part as follows: ". . . and nothing in this section, or in any existing law, shall be construed to authorize any sale or other disposition of any agricultural commodity contrary to the provisions of the Agricultural Adjustment Act of 1938, I desire to point out to the Senate that this inadvertent statement is not to be taken as a correct interpretation of -Section 3 (f) of the Conference agreement.
At the time of the approval of the Emergency Price Control Act by the President, the following pertinent comment was included in his general statement: 8 4 In giving my approval to this legislation, I am acting with the understanding, confirmed by congressional leaders, that there is nothing contained therein which can be construed as a limitation upon the existing powers of governmental agencies, such as the Commodity Credit Corporation, to make sales of agricultural commodities in the normal conduct of their operations.
V. Tim Powm To Buy AND SELL
The power to buy and sell conferred by the Act is important because it gives the Government unquestioned control over the use of the goods purchased, and enables the Government to maintain and increase supply without penalizing the consumer. Indeed, experience under the executive orders demonstrated that, if price stability is to be achieved, in many cases the Office of Price Administration or some other agency 8 5 must have power to buy commodities above established maximum prices and sell them below those prices.
8 6 If ceilings are set at levels so high as to permit profitable operations by high cost producers-if, in other words, maximum prices are geared to inefficient producers-two pernicious results will follow: there will be enormous profits for the average and low cost producers; and the general price structure will to "perform any function" in order to prevent, or having the effect of preventing, the price of any agricultural commodity from reaching a ixo% of parity price. The Department of Agriculture appropriations bill, fiscal year 1943, H. R. 67o9 (passed by the House on March 13, 1942) prohibits the use of funds "for administrative expenses connected with the sale of government-owned or government-controlled stocks of farm commodities at less than parity prices" with certain exceptions regarding the use of deteriorated grain. The bill is now pending before the Senate Appropriations Committee.
" The power to sell government property, real or personal, must be specifically granted by the Congress. U. S. CoNsr., Art. IV, §3; Ashwander v. Tennessee Valley Authority, 297 U. S. 288 (1936) 34 id. 320 (1924) . Because of this fact, and because of the limitations on the powers of existing agencies to buy and sell, as to the commodities with which they could deal, the purposes for which they could sell, or the administrative practice, the only practicable solution was to place the power in the Administrator. ta Precedents for coupling the power to buy and sell with price control can be found in practically every country which has undertaken to check inflation. Britain has sought to stabilize the cost of living by buying the entire supply of many imported items and distributing them at a loss. See Earley and Lacy, British Wartime Control of Pices, infra. The British, furthermore, have entered into long term contracts for the purchase of metals and other materials in the Dominions and Colonies. In this arrangement the producer gains by the elimination of market risks and the Government gains by the low price which it can obtain on long term contracts. Canada has bought the entire supply of a number of shortage items and is selling them in such a way as to prevent the skyrocketing of prices which might otherwise occur. Mr. Herbert Hoover's experience as Food Administrator during the World War likewise justifies the reasonableness and effectiveness of buying and selling as a supplement to direct price control. be raised to inflationary levels. Yet if maximum prices are established below such levels, and no other steps are taken, needed marginal production will be lost. 8 7 Imported commodities also present a variety of problems, more or less peculiar to those commodities, which make stabilization through ordinary price ceilings virtually impossible.
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Section 2(e) was designed to meet these difficulties. The House of Representatives originally declined to give the Administrator any power whatsoever s and, indeed, declined to confer any additional power to buy and sell upon any existing agency.9 0 The Senate reinstated a broad power to buy and sell to prevent inflationary price increases, 91 but the Conference Committee rewrote the provision, giving the Administrator power to buy and sell domestic or imported commodities, and to make subsidy payments, subject to the following limitations :92 (i) The power can be exercised only after a determination by the Administrator that the maximum necessary production is not being obtained or may not be obtained during the ensuing year;
(2) Any commodity which has been or hereafter may be defined as strategic or critical by the President pursuant to Section 5 d of the Reconstruction Finance Corporation Act 9 3 may be bought or sold only by corporations created or organized pursuant to that section (the Administrator may, however, make recommendations concerning such buying and selling) ;94 "'A suggested alternative to such "bulk line" price control-it was so designated during the World War-is differential pricing. This means the establishment of maximum prices for particular producers, or groups of producers, related to the individual producer's cost. Widespread use of this method would hopelessly disrupt the competitive relationship among consumers of the product. One consumer might be fortunate enough to obtain low cost output while his competitor could only buy from a high cost producer. By the time the prices of secondary products became adjusted to such cost relationships, the results might be even more inflationary than the "bulk line" system itself.
"' "Sellers abroad are obviously not subject to price regulation by this country and prices of imported commodities will frequently reach inflated levels before the commodity becomes subject to our jurisdiction." Senate Report ii. Rewards for violations of ceiling prices are tremendous when shortages of shipping or blockades reduce supply to a mere fraction of demand. The temptation to profiteer can be effectively eliminated only by permitting the Government to control the supply and arrange for its distribution to ultimate consumers at reasonable prices. Moreover, where there is a domestic as well as a foreign source of supply, power to buy and sell precludes the unwarranted enrichment of importers when the domestic price is increasing as a result of increasing costs of production in this country.
"'H. R. 5990, 77th Cong., ist Se-s. (1941) Sess. (Jan. 30, 1942) . In addition to the limitations set forth in the text, two further limitations appear: (i) Nothing in the section may be construed to affect the provisions of the Tariff Act of 193o, as amended; and (2) the Administrator may not prohibit trading in any agricultural commodity for future delivery if such trading is subject to the provisions of the Commodity Exchange Act, as amended. The former originated in the House, the latter, in the Senate.
"Act of June so, 1941, Pub. L. No. 1o8, 77th Cong., 1st Sess., amends §5d of the Reconstruction Finance Corporation Act.
"' This limitation originated in the House after strenuous objection was raised that duplication of effort would result if the Administrator were given coordinate power with RFC. It may be noted that, pursuant to the amendment of the RFC Act, Pub. L. No. io8, supra note 93, corporations may be organized by RFC with power "(a) to produce, acquire, carry, sell, or otherwise deal in strategic and critical materials as defined by the President; . . . (g) to take such other action as the President and the Federal Loan (3) Commodities which are domestically produced may be imported only to the extent that the Administrator determines domestic production to be inadequate; 95 and (4) No agricultural commodity may be sold or otherwise disposed of contrary to the provisions of the Agricultural Adjustment Act of 1938, as amended 6 Although the Act, generally speaking, authorizes the establishment of maximum prices, the power in the Administrator to "make subsidy payments to domestic producers ... in such amounts and in such manner and upon such terms and conditions as he determines to be necessary to obtain the maximum necessary production... ," may in some cases be used to establish minimum prices. It may also be used to relieve undue hardship which may be involved in the application of any general or special price ceiling to particular producers whose output is needed in the war program. But all power in the Administrator under Section 2(e) may be dissolved with respect to any given commodity if the President defines such commodity as strategic or critical. In that event, the power to buy and sell or to make subsidy payments vests exclusively in RFC corporations" Section "2(e) further provides (and this is perhaps as important as the Administrator's power) that sales made by RFC corporations shall comply with established maximums, but may be made at prices below the prices paid. This provision was inserted because the Reconstruction Finance Corporation was reluctant to admit a power to dispose of any commodity below cost. Since one of the primary objectives of the Administrator was adequate authority in the Government to subsidize marginal production, 8 and to use the added output without inflating the price structure, this Congressional mandate should prove to be of value in furthering the purposes of the Act. It is, therefore, quite dear that the law does not prohibit RFC corporations, or the Administrator, from selling at a loss.
Although RFC corporations and perhaps other government agencies may be of substantial aid, the proper functioning of Section "2(e) plainly depends upon the appropriation by the Congress of sufficient funds with which to operate. Whether the Congress will effectively implement the section by reasonable appropriations remains to be seen. s9 If funds are not forthcoming, the difficulties of the Administrator will surely be enhanced, and the success of the price control program may even be jeopardized.
Administrator may deem necessary to expedite the national defense program .... . Subsequent to passage of that act the corporate charters of Defense Supplies Corporation and Metals Reserve Company were amended to include the broad powers referred to in subsection (g).
" This limitation resulted from arguments that the Administrator would be empowered, if he so chose, to flood domestic markets with imported commodities to the detriment of domestic producers.
" See also 52(f) which provides that no agricultural commodities may be sold pursuant to this section at a price below the price limitations with respect to agricultural commodities. " A provision that the proceeds of any sale should be used as a revolving fund for carrying out the purposes of the section was deleted in conference, so that new appropriations must be sought as the fund is depleted.
VI. PlucE FIXNG, ImDusTRY ACTION, AND THE ANTITRUST LAWS
A good price controller should not only have before him all of the important facts about any prices he finds it necessary to regulate, but he must also be able to persuade the sellers, or most of them, that what he has done or proposes to do, under all the circumstances, is necessary and fair. The Act, therefore, provides that the Administrator shall, so far as practicable, consult with industry members before issuing any permanent price regulation or order, and shall, if requested by a substantial part of the industry, appoint and consult with industry advisory committees. 100 Experience has likewise demonstrated that during the early stages of a general price rise, when shortages are not yet acute, voluntary agreements to stabilize prices in the more concentrated and profitable industries will often suffice for a time to check speculative or unjustified increases. The Act, therefore, expressly sanctions such agreements. 10 1
These provisions serve largely to codify the administrative practice of the Office of Price Administration as it existed prior to the statute. But industry members were quick to express their concern regarding the applicability of the antitrust laws to this type of government-industry cooperation. By his letter to Leon Henderson of April 29, 1941, Attorney General Robert H. Jackson laid down a working rule under which industry meetings, industry committee action, and voluntary agreements, requested by the Office of Price Administration, would "not be viewed by the Department of Justice as constituting a violation of the antitrust laws."' 1 2 This was not a decision to suspend antitrust enforcement, but rather a declaration that such action was not subject to the prohibitions of the antitrust laws. Under the Act, the guarantee of immunity from prosecution acquires a legislative basis. Section 20 5 (d) provides that persons acting in good faith pursuant to the Act, or pursuant to any requirement or agreement thereunder, shall not be "held liable for damages or penalties" in any TnE PRCE CONTROL AcT: AuTHORuTY AND SANCTIONS court.' 03 The word "damages" protects against civil proceedings under the antitrust laws; "penalties" protects against criminal actions for fine or imprisonment. Civil proceedings by the Department of Justice to enjoin the continuation of certain acts, or by the Federal Trade Commission to cease and desist from certain practices, are probably still available, since such proceedings look toward neither "damages" nor "penalties. "' 04 This legislative technique of exemption from antitrust liability without direct amendment of the antitrust laws has precedents in the Lever Food and Fuel Control Act,' 0 5 the Transportation Act of i92o,106 the National Industrial Recovery Act, 10 7 and the Agricultural Adjustment Act 08 While Section 20 5 (d) does not in terms mention the antitrust laws, the general exemption seems sufficiently broad.
There can of course be no doubt that the Congress, which has given the antitrust laws, may take them away. The Supreme Court in United States v. Socony-Vacuum Oil Co.,' 0 9 while upholding a conviction for an antitrust law violation, expressly recognized that the defendants would have secured immunity had they complied with the appropriate provisions of the National Industrial Recovery Act. Accordingly, industry action which complies with the Emergency Price Control Act may safely be undertaken.
At the risk of arguing a case which Section ao 5 (d) makes academic, it is submitted that industry action, requested by the Administrator, would be lawful even in the absence of Section 2o 5 (d). The sort of industry action which the Act envisages consists, mainly, of price stabilizing agreements between industry members and the Administrator, in the work of committees formed for this and other statutory purposes, and in conferences with the Administrator upon such matters. The necessity and economic soundness of such action, under the compulsion of war, probably in itself purges those acts of any illegality. But the analysis goes further.
Despite the stigma attached to the term "price-fixing," industry agreements under "' "No person shall be held liable for damages or penalties in any Federal, State, or Territorial court, on any grounds for or in respect of anything done or omitted to be done in good faith pursuant to any provision of this Act or any regulation, order, price schedule, requirement, or agreement thereunder, or under any price schedule of the Administrator of the Office of Price Administration or of the Administrator of the Office of Price Administration and Civilian Supply, notwithstanding that subsequently such provision, regulation, order, price schedule, requirement, or agreement may be modified, rescinded, or determined to be invalid." §205(d). ... The Attorney General's letter of April 29, 1941, reserves to the Department of Justice "complete freedom to institute civil action to enjoin the continuation of acts or practices found not to be in the public interest and persisted in after notice to desist."
The letter is quoted extensively in Hamilton (15), exempting from the Sherman Act carriers consolidated pursuant to an 1. C. C. order.
authorized Government direction to set maximum rather than minimum prices are not necessarily invalid. Decisions interdicting the establishment of price floors by private agreement are commonplace."1 0 Yet wooden application of the price-fixing ban to the setting of maximum prices would overlook the obvious fact that such price ceilings, far from raising prices to the consumer, prevent the unlimited increase of prices and allow price competition below the levels set."' Probably because most peace-time price agreements of businessmen have raised prices rather than lowered them, little case-law exists on the validity of action directed at imposing a price maximum. Delaware, Lackawanna & Western R. R. v. Kutter is perhaps the most pertinent decision." 2 There a private milk carrier contracted with a railroad that if the railroad would carry his milk he would charge his customers "rates not in excess of those charged by competitive railways for similar services," and would pay the railroad 8o% of his gross receipts for the transportation. The railroad repudiated the contract, and in an action brought by the milk carrier set up the defense that the contract violated the Sherman Act as restraining trade. The circuit court of appeals, in awarding judgment to the milk carrier, rejected the railroad's contention:" ' The provision that [the milk carrier] will charge for the transportation of milk rates not in excess of those charged by competitive railroads for similar services suggests that he is to be permitted to fix the rates subject to that restriction. If he could fix the rates solely as his own interests might dictate, it would be open to him to make rates prejudicial to the traffic or to particular shippers. But the limitation itself provides an ample protection against such an abuse of his authority, as no shipper would have just cause to complain unless his rates were in excess of the common standard for similar services.... The contract ... can only operate in restraint of trade by permitting [the milk carrier] to charge such extortionate rates to milk shippers as would discourage shippers; and this it did not permit or contemplate.
The court's view that an agreement for maximum rates is outside the Sherman Act, as protecting rather than harming the consumer, is relevant here.
Similarly, an agreement during an emergency to outlaw a speculative practice such as hoarding need not run afoul of the Sherman Act. In Fosburgh v. California Cases holding illegal predatory price ceilings, or the establishment of price ceilings by buyers, may account for the occasional dictum that "depressing" prices is an illegal act. See, e.g., U. S. v. SoconyVacuum Co., supra note 110, at 223: "Under the Sherman Act a combination formed for the purpose and with the effect of raising, depressing, fixing, pegging, or stabilizing the price of a commodity, in interstate or foreign commerce is illegal per se." ' 147 Fed. 51 (C. C. A. 2d, 19o6) . .. Id. at 61, 63.
and Hawaiian Sugar Refining Co."i 4 the defendant sugar company contracted with the plaintiff candy company to supply it with 125o tons of sugar, with the proviso that ... buyer agrees to use these sugars only for his own manufacturing needs and under no circumstances to resell same.
The candy company brought suit to have the contract set aside as in violation of the Sherman Act because of this clause. A decree dismissing the complaint was affirmed upon appeal. The court said:'"
In a sense, the agreement, considered in the abstract, is not without a tendency to restrict the absolutely free movement of sugar in ordinary trade relations....
.. * while it was true that free competition, as it respects the sugar commodity in the market, was somewhat interfered with, who can say that the policy . . . pursued by the Department of Justice, and, at its suggestion, conformed to by the defendant sugar company in entering into the contracts in question, was one which was prejudicial to the public interests, in that it unduly restricted competition, or unduly obstructed the course of trade?
The economic device used in the Fosburgh case is a practical method of allocation which prevents hoarding of the sugar supply by eliminating the middleman.
If these ends-the setting of price ceilings and the prevention of speculative and manipulative practices-do not run afoul of the antitrust laws, surely means ordinarily used to put them into effect enjoy equal validity. Thus, under the trade association cases in the Supreme Court sanctioning industry meetings for the discussion of lawful ends,-"' the Administrator may form industry committees, and confer with those committees and individual industry members (whether pursuant to Section 2(a) or Section 5) provided the ends sought are authorized by the law.
Nevertheless, the existence of a good case for the validity of industry action even in the absence of Section 20 5 (d) does not mean that the section serves no useful function. There are some who for their own purposes are seeking to have the antitrust laws shelved at least for the duration. Opposition to such efforts should not obscure the fact that, when businessmen are asked by the Government to undertake voluntary action, they have a right to some assurance of an immunity which will be available without the necessity of fighting for it in court, even upon the basis of sound principles.
117 Section 20 5 (d) provides that assurance.
More significant, however, than the contemporary impact of the antitrust laws, are the issues slowly being focused by an irresistible drive for increased production. In the rationalization of production and concentration of industry likely to be re- quired by the war production program, and valid under the antitrust laws, and in the necessarily widening sphere of government ownership of war production facilities, are the seeds of perhaps the most critical post-war problem of domestic economic policy.
VII. PROMBrIONS
Section 4(a) of the Emergency Price Control Act specifies the unlawful conduct against which the civil and penal sanctions of Section 205 of the Act may be directed. In general, the section parallels those provisions which authorize the Administrator to issue maximum price and other regulations, to secure information and to require licenses, and makes unlawful the violation of any such regulation, order, or requirement.
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The basic prohibition against violation of ceiling prices is applicable not only to sellers, but may be extended by the Administrator to those buyers who buy or receive price-controlled commodities "in the course of trade or business." Since time immemorial buyers and sellers have conspired to avoid regulation by the price controller. And OPA's pre-statutory experience unfortunately furnishes no evidence of the development in this country of any exception to the ordinary rule. The moral resistance of American industrial buyers to violation of law is undoubtedly strong, but not yet quite strong enough to survive the temptation of current deliveries in a short market. '-9 Subsection (a) also provides expressly that the prohibition against receipt of an unlawful price is not limited by any pre-existing contract, agreement, or other obligation. This provision, in one form or another, was included in every draft of the price control bill. That the Administrator must have the power to cut across existing contracts is beyond question. If his authority were confined to future sales, maximum price regulations would be ineffective to the extent that forward delivery contracts were employed in the marketing of the particular commodity. And if sellers knew that future price regulations could not affect existing commitments, they could obtain practical immunity from anticipated future regulations by contracting for the sale of their entire output or stock. Moreover, in the tight markets which presently prevail, sellers might, by the threat of refusing to sell after the establishment of maximum prices, force the acceptance of long term contracts at exorbitant prices. Speculative contracting would become widespread. And every entry by the Administrator into a new commodity field would be accompanied by a flurry of price increases and futures contracting in related fields. In effect, a multi-price system would result in all regulated industries.
Moreover, if the price-fixed product were employed in the manufacture of other goods the ineffectiveness and inequity of price control which ignored existing contracts would be aggravated. Not only would it be difficult to control the prices of products resulting from such manufacture, but competitive conditions in the markets for these products would be disrupted. Manufacturers bound by contracts for supplies and materials at prices higher than the established maximums would be at an obvious disadvantage in relation to those producers who could obtain the advantage of lower prices resulting from the price controls:
Nor is there any present doubt that maximum price regulations, otherwise valid and constitutional, can properly be applied in such manner as to cut across prior contractual commitments. The Gold Clause Cases contain perhaps the most convincing single statement by the Supreme Court that Congressional power is not restricted by existing private agreements:120
Contracts, however express, cannot fetter the constitutional authority of the Congress. Contracts may create rights of property, but, when contracts deal with a subject matter which lies within the control of the Congress, they have a congenital infirmity. Parties cannot remove their transactions from the reach of dominant constitutional power by making contracts about them.
The immunity provisions of Section 20 5 (d) are dearly an adequate defense in any suit by the seller against the buyer for failure to pay a contract price which has been rendered illegal.'
21 May the buyer, however, insist upon his contract by offering the lawful price? The answer is likely to depend upon whether the contract price has been so substantially reduced that to require performance by the seller would be to insist upon a contract which the parties never made. There is small likelihood that sellers will use price regulation as a ground for wholesale termination of contracts because, being prohibited from selling at prices in excess of the established maximums, they cannot dispose of their goods more favorably to other purchasers. The Government in any event need not rely upon price to control the flow of goods. It may place compulsory orders, or requisition, allocate, or establish a system of priorities for, needed supplies and materials.
terminate the contract even though the seller is willing to deliver at the established maximum price will depend upon whether the contract is regarded as destroyed by the regulation' -3 or as enforceable in a modified form by the seller. The latter result would prevent the buyer from using a regulation which lessens his burden as a pretext for terminating the contract.
A price regulation which cuts across existing contracts is also likely to raise questions about the treatment of existing inventories. To exempt dealer stocks from control would certainly encourage the speculative acquisition of commodities not already subject to regulation, and thereby produce unwarranted price increases. Yet if a ceiling on finished products were established below prevailing market levels, and made applicable to an existing inventory in the hands of middlemen, in some cases a loss might be required in the sale of those products.' 2 4
At the close of the last war Mr. Justice McReynolds stated that such a requirement would raise a "grave constitutional question.' u 2 The basis for this statement is not disclosed in the Court's opinion and the Constitution does not deal with the problem expressly. But if the Constitution permits the establishment of maximum prices, it would seem questionable whether a lasting distinction could be made to depend on whether the particular commodities were on hand or merely en route.
VIII. INVESTIGATIONS, REcoRDs, AND REPORTS
The effectiveness of any regulatory agency depends largely upon its power to obtain information. In no field is this more true than in price control. Maximum price regulations can be formulated intelligently only upon the basis of complete information regarding complex economic and business facts. Equally important, from the enforcement point of view, is the power to compel testimony and the production of documents and to require persons affected by maximum price and other regulations to make and keep records, to permit necessary inspections, and to file reports.' 20 The information gathering powers conferred upon the Administrator by the Emergency Price Control Act seems adequate to make possible intelligent price action and effective enforcement.
The basic authority is contained in Section 202(a) which authorizes the Administrator "to make such studies and investigations, and to obtain such information," as ... See Boret v. Vogelstein, 188 App. Div. 605, 177 N. Y. Supp. 402 (19g), afl'd, 230 N. Y. 573, 53o N. E. 898 (r92o).
124 It is hardly probable that a maximum price regulation would cause loss in the sale of producer inventories, since it is a reasonably safe assumption that, in a rising-cost economy, goods produced prior to the issuance of a regulation were less costly to manufacture than goods produced afterwards. Supp. 662 (x918) , and by way of dictum the court said: "I can not find anything . . .which could compel legitimate jobbers in fuel to sell coal at prices less than the purchase prices bona fide paid by said jobbers to the mines. If there were anything in them to that effect, it would be void and unconstitutional." p. 667.
... During the period of its pre-statutory activity, OPA encountered many difliculties traceable to the lack of specific investigatory authority. Persons subject to price schedules frequently prevented detection of the actual circumstances surrounding sales and other transactions by the simple device of failing to keep or destroying records. In some instances enforcement was hindered by the refusal of persons to allow the inspection of relevant documents.
he deems necessary in prescribing any regulation or order, or in the administration and enforcement of the Act and the regulations and orders issued pursuant to its delegation of power.1 27 The manner in which this authority may be exercised is detailed in the succeeding subsections of Section 202. The Administrator is authorized, by regulation or order, to require any person engaged in the business of dealing with any commodity or in the rental of housing accommodations to furnish all necessary information, to make and keep records, and to make reports. Testimony and the production of documents can be compelled by administrative subpena. Whenever necessary, the Administrator may require of persons engaged in dealing with commodities or in defense housing accommodations that they permit the inspection and copying of records and other documents, the inspection of inventories, and the inspection of defense area housing accommodations.' 2 s Section 2o2(d) qualifies the power of the Administrator to compel the production of a person's documents at any place other than his regular place of business. The production of documents cannot be required, if, prior to the return date specified in the subpena issued with respect to the documents, such person either has furnished the Administrator with a certified copy of the documents or has entered into a stipulation with the Administrator regarding the information contained therein.' 29 This is a novel provision designed to facilitate compliance by the small businessman.
Subpenas issued by the Administrator under the broad provisions of Section 2o2(b) of the Act are self-executing and may be enforced directly by the civil and criminal sanctions of Section 205 of the Act: the general prohibitions section, Section 4(a), expressly makes it unlawful "to do or omit to do any act in violation of any ... order or requirement under Section 22(b)." Other subpenas issued by the Administrator 130 are enforceable only by application to the district court for an order requiring obedience to the subpena. Subpenas issued under Section o2(b) may also be enforced in this way.' 3 ' "The Administrator is authorized to make such studies and investigations and to obtain such information as he deems necessary or proper to assist him in prescribing any regulation or order under this Act, or in the administration and enforcement of this Act and regulations, orders, and price schedules thereunder." §202(a). '= "The Administrator is further authorized, by regulation or order, to require any person who is engaged in the business of dealing with any commodity, or who rents or offers for rent or acts as broker or agent for the rental of any housing accommodations, to furnish any such information under oath or affirmation or otherwise, to make and keep records and other documents, and to make reports, and he may require any such person to permit the inspection and copying of records and other documents, the inspection of inventories, and the inspection of defense-area housing accommodations. The Administrator may administer oaths and affirmations and may, whenever necessary, by subpena require any such person to appear and testify or to appear and produce documents, or both, at any designated place." §2=2(b).
' "The production of a person's documents at any place other than his place of business shall not be required under this section in any ease in which, prior to the return date specified in the subpena issued with respect thereto, such person either has furnished the Administrator with a copy of such documents (certified by such person under oath to be a true and correct copy), or has entered into a stipulation with the Administrator as to the information contained in such documents." §2o2(d).
' "For the purpose of obtaining any information under subsection (a), the Administrator may by subpena require any other person to appear and testify or to appear and produce documents, or both, at any designated place." §2o2(c).
... The summary nature of proceedings to enforce subpenas under §2o2(e) is established by decisions under other comparable statutes. Since an investigation is a preparatory matter looking to the enforcement Section 202(g) of the Act provides that no person shall be excused from complying with any investigatory requirement of the Administrator because of his privilege against self-incrimination, but that the immunity provisions of the Compulsory Testimony Act of February i, 1893,132 shall apply with respect to any individual who specifically claims his privilege. The requirement that such immunity must specifically be claimed' 3 3 serves to put the Administrator on notice that immunity might result from the testimony or use of documents with respect to which the immunity is granted. Thus the Administrator is given an opportunity to determine whether it is more advantageous to compel the testimony and thereby make available to the witness whatever immunity may result, or to forego the evidence and retain the right to subject such person to whatever criminal and other sanctions may be available under the Act. 13 4 Unjustified disclosure of confidential information is forbidden by Section 202(h) of the Act.' 3 5 This provision, buttressed by Section 4(c) (which makes it unlawful for any OPA employee to disclose or use such information otherwise than in the 2 27 STAT. 443 (1893), 49 U. S. C. §46. This statute, so far as material, provides: "But no person shall be prosecuted or subjected to any penalty or forfeiture for or on account of any transaction, matter or thing, concerning which he may testify, or produce evidence, documentary or otherwise, before said commission, or in obedience to its subpena, or the subpena of either of them, or in any such case or proceeding; Provided, That no person so testifying shall be exempt from prosecution and punishment for perjury committed in so testifying."
... Under immunity statutes failing to require a specific claim of privilege against self-incrimination as a condition of obtaining immunity, some courts have held that such a claim is not a condition to obtaining immunity. U. S. v. Goldman, 28 F. In U. S. v. Mulligan, supra, it was held that die privilege against self-incrimination did not extend to the records of an individual which were required to be kept under the authority of the Lever Act.
"' "The Administrator shall not publish or disclose any information obtained under this Act that such Administrator deems confidential or with reference to which a request for confidential treatment is made by the person furnishing such information, unless he determines that the withholding thereof is contrary to the interest of the national defense and security." §a(h). a commodity for use or consumption other than in the course of trade or business, or who pays rent, at a rate above that established by a maximum price or rent regulation, may bring an action either for $5o or for three times the amount of the overcharge, plus reasonable attorney's fees and costs as determined by the court. If the purchaser in any given transaction is not entitled to bring suit, the Administrator may sue for the amount involved on behalf of the United States. Proceedings under this subsection (which does not become effective until July 30, 1942) may be brought in any court of competent jurisdiction, but must be brought within one year after delivery is completed or rent is paid.' 1 3 This provision has caused some concern on the ground that it may be abused not only by irate and uninhibited consumers and consumer groups, but by others less well intentioned. It is distinctly unpleasant in wartime to be hauled into court and charged with profiteering: a seller might well prefer to forestall the threat with a cash payment. To this criticism there are two answers. The first is that in the more blatant cases of abuse, the Administrator could intervene on behalf of the defendant and probably would.' 40 The second is that a wise public policy requires, when the stakes are so large and the task of enforcement may be so great, that the Administrator be allied with his most numerous beneficiaries, the consumers. Whether Section 205(e) will in fact ease the burden of enforcement very likely depends on the extent to which the country accepts price control as vital to the war effort. Only if it becomes a patriotic duty to comply with price ceilings, and unpatriotic to bootleg goods, will Section 205(e) be of any substantial value.
Of all the sanctions provided by the Act, however, licensing is likely to prove the most useful. In industries in which great numbers of persons are engaged, the requirement of licenses provides an excellent means of building up a register of persons subject to regulation. License suspension even for a limited period is a more flexible and less harsh procedure than criminal prosecution and, in the great majority of cases, is vastly more of a deterrent than the suit in equity to enjoin further violations.
Moreover, experience has established the effectiveness of licensing as a regulatory technique. The licensing sanction has frequently been employed in important federal I0 The use of civil damage suits as an aid in the enforcement of a regulatory statute is not a new procedure. Similar provisions exist in the patent law, 35 U. S. C. §67, in laws protecting trade marks, 15 U. S. C. §96, and trade marks in the international register, 15 U. S. C. §124. They are found in the provisions against dumping foreign commodities, 15 U. S. C. §72, or in operating a railroad inequitably, 45 U. S. C. §83. Well-known examples are also contained in the Sherman Anti-Trust Act, x 5 U. S. C. 14 " .. In any suit or action wherein a party relies for ground of relief or defense upon this Act or any regulation, order, price schedule, requirement, or agreement thereunder, the court having jurisdiction of such suit or action shall certify such fact to the Administrator. The Administrator may intervene in any such suit or action." §20 5 (d).
and state regulatory legislation. 141 In Canada and in England licensing is now relied upon as the principal sanction to secure the observance of price and rationing regulations.1 42 In the United States during the World War, the Lever Act conferred licensing powers upon the Food Administrator, and at the end of the war 263,737 firms were under license in the Food Administration alone. In his Annual Report for 1917, 143 Food Administrator Herbert Hoover testified to the effectiveness of his licensing powers:
The licensing system, however, is the backbone of all control. Without compulsion there will always be a few slackers in every trade who will profit by the patriotism of the majority and prevent any effective control.
Indeed, the necessity of licensing as a price control sanction was demonstrated so clearly in the World War experience that President Wilson, without statutory authority, conferred licensing powers upon the Fuel Administration.
The provisions of the Act' 44 which confer the basic licensing authority upon the Administrator do not explain how licenses are to be issued, except to say that a separate license need not be issued for each commodity or for each maximum price regulation. As a matter of administrative efficiency, license applications will normally be required from all persons in the industry subject to licensing control, since a register of persons subject to regulation can most easily be compiled from the applications received. 145 Whether actual physical documents will be sent to license applicants is likely to depend on the nature of the industry. The distribution of such licenses and a requirement of conspicuous display. would provide a simple way to determine whether a particular seller has, in fact, obtained a license. But there may be grave administrative difficulties if applications were required and licenses printed and distributed, say, in the entire retail trade. In some cases general licenses may be issued coupled with a supplementary reporting requirement. These and other matters of administrative machinery must of course be worked out in practice and by reference to the circumstances existing in particular fields of control. The licensing powers of the Administrator are surrounded with uniquely elab-orate safeguards for the protection of private rights. No person may be refused a license, unless an order of suspension of a previous license is in effect against him. No license may contain any provision which could not be prescribed by regulation or order under Section 2 or Section 202 of the Act. The licensing provisions are so drawn as to prevent even the appearance of administrative interference with civil liberties or with the free expression of ideas. No license may be required as a condition of selling or distributing newspapers, books, motion pictures, or radio time. 140 Concern for the protection of private interests against possible abuse of administrative power is particularly evident in the guarded procedure for license suspension spelled out in Section 20 5 (f) (2) of the Act. Whenever the Administrator believes that a licensee has violated any of the provisions of his license, or of any regulation or order to which he is subject, a warning notice must be sent by registered mail. If there is reason to believe that the licensee, after receipt of warning notice, has again been guilty of a violation, the Administrator may petition for a court order suspending the license for a period of not more than 12 months.
The issue open in proceedings for license suspension is, by the terms of the Act, limited to the question whether the licensee has, in fact, violated any provision of the license, or of a regulation or order, after the receipt of the warning notice. If the court finds this to be the fact, an order is issued suspending the license to the extent that it authorizes the licensee to sell the commodity or commodities in connection with which the violation occurred, or to the extent that it authorizes the licensee to sell any commodity or commodities to which a maximum price regulation is applicable. Since the activities of but one person are involved, a stay of any order of suspension may be granted in accordance with local practice when justifying circumstances exist.
Congressional consideration for small business in distant communities is shown by the provision of Section 2o 5 (f) (2) that proceedings for license suspension must be brought by the Administrator in the state or territorial court, unless the licensee is doing business in more than one state or unless his gross sales exceed $Iooooo per annum. 14 7 Section 20 5 (f) represents a compromise between administrative necessity and the protection of individual rights. Although proceedings for license suspension are of an equity nature, 148 and so do not require jury trial of the facts, suspension .4 And see the further proviso of §205(f) (i): "... no license may be required of any farmer as a condition of selling any agricultural commodity produced by him, and no license may be required of any fisherman as a condition of selling any fishery commodity caught or taken by him." "'The requirement that license suspension proceedings be brought in state courts was suggested by Senator Brown at a late stage of the hearings before the Senate Committee. Senate Hearings 55o. This reference to the state courts may raise constitutional questions involving federal-state relations. However, the power of the Congress to impose jurisdiction to suspend licenses upon the state courts seems well established by decisions in which the Supreme Court has held that a state court has no discretion to refuse to exercise its jurisdiction in actions to enforce rights created by federal law. Second Employers' Liability by court order may be less speedy, in many cases, than the more usual procedure of administrative suspension with subsequent judicial review. 14 9 The fact that suspension proceedings will often be brought in the state courts means that those charged with the administration and enforcement of the Act must take account of 48 different systems of trial and appellate practice.
At the same time, it is evident that the procedure required by the Act will provide as nearly perfect assurance against arbitrary administrative action as could reasonably have been devised. Public recognition of the fairness of the licensing provisions of the Act will greatly enlarge its usefulness.
X. TERmIxAT N DATE
A legislative compromise is reflected in Section i(b) of the Act, which provides that the authority of the Act, and all regulations or orders issued thereunder, shall It is certainly to be expected that the authority of the Act will be continued beyond the specified termination date, June 30, 1943. Even if the war has been fought to a successful conclusion by the beginning of 1943, which now seems realistically improbable, the inflation which followed the First World War' 53 stands as an urgent warning that the brakes against inflation must not be taken off before a full return to a peace-time economy has been achieved. When the war is won, the tested tools of economic direction must then be turned to the winning of the peace. ... Article I, Section 7, of the Constitution provides: "Every order, resolution, or vote to which the concurrence of the Senate and House of Representatives may be necessary (except on a question of adjournment) shall be presented to the President of the United States, and before the same shall take effect, shall be approved by him, or being disapproved by him, shall be repassed by two-thirds of the Senate and House of Representatives, according to the rules and limitations prescribed in the case of a bill."
The constitutionality of the concurrent resolution provision of H. R. 5479 was considered in a memorandum submitted by the writer to the House Banking and Currency Committee. House Hearings 983-985.
ii; "In 19x8 prices again started upward, reaching an index of about 20o before the end of the year. Inflation was not over, however, with the Armistice in November 19x8; in fact, the worst was yet to come. The controls were taken off too soon and the index of prices spiraled up another 40 points to 240 in 1920. From that point we had severe deflation with bankruptcy and all the losses that deflation entails." Memorandum, "The World War Inflation," House Hearings 204.
